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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  65 
[FRL  1449-3] 

State  and  Federal  Administrative 
Enforcement  of  Implementation  Plan 
Requirements  After  Statutory 
Deadlines;  Proposed  Delayed 
Compliance  Order  for  N.L  Industries, 
Inc.,  Sayreville,  N.J. 

AGENCY:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  EPA  proposes  to  issue  a 
delayed  compliance  order  (“DCO”) 
under  Section  113(d)(4)  of  the  Clean  Air 
Act,  ("the  Act”),  requiring  N.L 
Industries,  Inc.  to  bring  the  emissions 
from  its  Sayreville,  New  Jersey  facility 
into  compliance  with  the  New  Jersey 
State  Implementation  Plan  regulations 
for  the  control  of  particulate  matter  and 
sulfur  dioxide.  Because  N.L.  Industries, 
Inc.  (“NL")  is  unable  to  comply  with 
these  regulations  at  this  time  and  NL 
will  use  a  new  means  of  emission 
limitation  to  achieve  compliance  with 
the  regulations,  the  proposed  DCO 
would  establish  a  compliance  schedule 
requiring  compliance  by  May  31, 1980.  If 
the  order  is  issued  by  EPA,  it  would 
insulate  the  source  from  further  federal 
enforcement  action  under  Section  113  of 
the  Act  and  from  citizen  enforcement 
action  under  Section  304  of  the  Act  for 
violations  of  the  regulations  covered  by 
the  order  during  the  period  the  order  is 
in  effect  and  the  source  is  complying 
with  its  terms.  The  purpose  of  this  notice 
is  to  invite  public  comment  and  to  offer 
an  opportimity  to  request  a  public 
hearing  on  the  proposed  order. 

DATES:  Written  comments  and  written 
requests  for  a  public  hearing  must  be 
received  on  or  before  May  21, 1980. 
ADDRESSES:  Comments  and  requests  for 
a  public  hearing  should  be  submitted  to 
Kenneth  Eng,  Section  Chief,  Permits 
Administration  Branch,  U.S, 
Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  New  York, 
New  York  10007.  Material  supporting  the 
delayed  compliance  order  and  public 
comments  received  in  response  to  this 
notice  may  be  inspected  and  copied  (for 
appropriate  charges)  at  this  address 
during  normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  P.  Moulthrop,  Esq.,  Enforcement 
Division,  U.S.  Environmental  Protection 
Agency.  Region  II,  26  Federal  Plaza, 

New  York,  New  York  10007,  telephone 
number  (212)  264-1196. 


SUPPLEMENTARY  INFORMATION:  N.L. 
Industries,  Inc.  (“NL”)  owns  and 
operates  a  titanium  dioxide 
manufacturing  plant  at  Sayreville,  New 
Jersey.  On  December  28, 1978  the  U.S. 
Environmental  Protection  Agency 
(“EPA”)  issued  Notice  of  Violation  No. 
90113  to  NL  for  violations  of  the 
applicable  state  particulate  emission  at 
the  plant’s  digestion  tanks. 

Subsequently,  NL  applied  to  EPA  for  a 
delayed  compliance  order  to  be  issued 
to  the  company  pursuant  to  Section 
113(d)(4)  of  the  Clean  Air  Act,  as 
amended.  42  U.S.C.  §  7413(d)(4),  (“the 
Act”)  in  order  to  implement  a  new 
digestion  process  which  would  eliminate 
excess  particulate  emissions  at  digestion 
tanks  19  and  20.  NL  represented  that  the 
new  process,  called  liquid  phase 
digestion  (“LPD”),  would  constitute  a 
“new  means  of  emission  limitation” 
within  the  meaning  of  Section  113(d)(4) 
of  the  Act  and  requested  that  the  time 
for  compliance  be  extended. 

NL  also  represented  that  LPD  would 
have  other  beneficial  non-air  quality 
environmental  effects. 

After  a  thorough  investigation  and 
evaluation,  EPA  has  determined  that  the 
company’s  proposed  LPD  process  does 
constitute  a  “new  means  of  emission 
limitation”  within  the  meaning  of 
Section  113(d)(4)  of  the  Act  and  that  all 
other  requirements  of  Section  113(d)(4) 
have  been  met.  EPA,  therefore,  proposes 
to  issue  a  DCO  which  requires  Bnal 
compliance  with  the  New  Jersey 
particulate  standard  (N.J.A.C.  7:27-6.2) 
at  digestion  tanks  19  and  20  by  May  31. 
1980.  The  company  has  consented  to  the 
terms  of  the  DCO. 

If  the  order  issued,  source  compliance 
with  its  terms  would  preclude  further 
EPA  enforcement  action  under  Section 
113  of  the  Act  against  the  source  for 
violations  of  the  regulation  covered  by 
the  order  during  the  period  the  order  is 
in  effect.  Enforcement  against  the  source 
under  the  citizen  suit  provisions  of  the 
Act  (Section  304)  would  be  similarly 
precluded. 

This  proposed  DCO  is  a  part  of  a 
comprehensive  program  of  compliance 
with  the  NJSIP  at  the  NL  plant. 
Compliance  at  other  sources  within  the 
plant  will  be  required  in  accordance 
with  schedules  set  forth  in  a  proposed 
consent  decree  to  be  entered  in  U.S. 
District  Court  between  the  New  Jersey 
Department  of  Environmental 
Protection,  NL  and  the  EPA. 

Comments  received  by  the  date 
specified  above  will  be  considered  in 
determining  whether  EPA  should  issue 
the  DCO.  Testimony  given  at  any  public 
hearing  concerning  the  DCO  will  also  be 
considered.  Final  action  on  the  DCO  will 
be  published  in  the  Federal  Register. 


All  requests  for  a  public  hearing 
should  be  accompanied  by  a  statement 
as  to  why  the  hearing  would  be 
beneficial  and  a  text  or  summary  of  any 
proposed  testimony  to  be  offered  at  the 
hearing.  If  there  is  significant  public 
interest  in  a  hearing,  it  will  be  held  after 
thirty  days  prior  notification  has  been 
provided  to  those  persons  who  have 
submitted  written  comments  or  requests 
for  a  hearing.  No  further  notice  of  a 
hearing  will  be  provided  in  this 
publication. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  40  CFR  Chapter  1,  as 
follows: 

1.  By  amending  §  65.350,  Federal 
delayed  compliance  orders  issued  under 
Section  113(d)(1),  (3)  and  (4)  of  the  Act, 
to  reflect  issuance  of  the  following 
order. 

(42  U.S.C.  §  §  7413  and  7601) 

Dated:  March  2, 1980. 

Richard  Dewling, 

Acting  Regional  Administrator,  Region  II. 
[Delayed  Compliance  Order  Index  No.  90113] 
Findings 

1.  N.L.  Industries,  Inc.  (“NL”)  owns  and 
operates  a  titanium  dioxide  manufacturing 
facility  at  Chevalier  Avenue,  Sayreville,  New 
Jersey. 

2.  On  December  28, 1978  the  United  States 
Environmental  Protection  Agency  (“EPA”) 
issued  Notice  of  Violation  Index  No.  90113 
pursuant  to  Section  113(a)(1)  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  §  7401  et  seq.  ' 
("the  Act”),  to  NL  The  Notice  of  Violation 
was  issued  upon  a  finding  that  emissions 
from  the  digesters  at  NL’s  Sayreville,  New 
Jersey  facility  were  in  violation  of  N.J.A.C. 
7:27-6.2(a),  a  regulation  limiting  the  emission 
of  particulate  matter.  Said  regulation  is  a  part 
of  the  New  Jersey  State  Implementation  Plan 
("NJSIP”)  for  the  area  in  which  NL's  facility  is 
located. 

3.  NL  currently  manufactures  titanium 
dioxide  in  batches  by  the  sulfate  process.  In 
this  process  a  violent  exothermic  reaction 
occurs.  During  the  reaction  entrained 
particulate  matter  is  expelled  with  the 
exhaust  gases. 

4.  To  reduce  particulate  emissions  from  the 
digesters.  NL  has  proposed  a  new  process  for 
manufacturing  titanium  dioxide.  The  new 
process,  liquid  phase  digestion  (“LPD”), 
eliminates  the  violent  reaction  which  has 
caused  excessive  particulate  emissions. 

5.  NL  has  requested  that  LPD  be  considered 
a  new  means  of  emission  limitation  and  that 
a  delayed  compliance  order  (“DCO”) 
pursuant  to  Section  113(d)(4]  of  the  Act,  42 
U.S.C.  §  7413(d)(4),  be  issued. 

6.  A  thorough  investigation  and  analysis  of 
all  relevant  facts  indicates  that  NL  is  unable 
to  comply  immediately  and  that  use  of  this 
new  means  of  emission  limitation  will  enable 
NL  to  comply  with  N.J.A.C.  7:27-6.2. 

7.  After  investigation,  EPA  has  determined 
that: 

a)  The  use  of  LPD  is  a  new  means  of 
emission  limitation  within  the  meaning  of  42 


Federal  Register  /  Vol.  45,  No.  78  /  Monday,  April  21,  1980  /  Proposed  Rules 


26903 


U.S.C.  §  7413(d)(4)(A)  and  that  LPD  is  likely 
to  be  adequately  demonstrated  upon 
expiration  of  this  Order;  and 

b)  NL  is  not  likely  to  use  this  new  means  of 
emission  limitation  unless  this  Order  is 
issued;  and 

c)  The  use  of  LPD  has  a  substantial 
likelihood  of  achieving  greater  continuous 
emission  reduction  than  the  means  of 
emission  limitation  which,  but  for  this  Order, 
would  be  required;  and 

d)  The  use  of  LPD  will  achieve  emission 
reductions  at  a  lower  economic  cost,  will 
have  other  beneHcial  non-air  quality 
envircmmental  impacts,  and  will  have  smaller 
energy  requirements  than  the  means  of 
emission  limitation  which  would  otherwise 
be  required;  and 

e)  Compliance  by  NL  with  the  NJSIP  is 
impracticable  prior  to  or  during  installation  of 
LPD;  and 

,f)  Interim  emission  reduction  requirements 
are  not  practicable  and  monitoring 
requirements  are  not  appropriate  prior  to  or 
during  installation  of  LPD. 

8.  The  EPA  has  determined  that  NL  can,  by 
meeting  the  terms  of  this  Order,  be  in  Hnal 
compliance  by  May  31, 1980.  The  EPA  has 
determined  that  the  schedule  embodied 
herein  will  provide  for  compliance  as 
expeditiously  as  is  practicable. 

9.  Public  notice,  opportunity  for  a  public 
hearing,  and  thirty  days  notice  to  the  State  of 
New  Jersey  have  been  provided. 

Order 

Based  upon  the  foregoing,  after 
consideration  of  public  comment,  and 
pursuant  to  Section  113(d)(4)  of  the  Act,  It  Is 
Hereby  Ordered; 

That  NL  shall  implement  its  program  for 
the  reduction  of  particulate  emissions  from 
the  digesters  at  its  Sayreville,  New  Jersey 
facility  by  converting  and  replacing  existing 
digestion  tanks  Nos.  19  and  20  and  installing 
new  equipment  to  form  the  expanded  liquid 
phase  digestion  prototype  ("expanded  LPD 
prototype”),  which  will  comply  with  N.J.A.C. 
7:27-6.2,  N.J.A.C.  7:27-7.2,  and  N.J.A.C.  7:27- 
8.3,  in  accordance  with  the  following 
schedule: 

A.  NL  shall  complete  design  work  for  the 
conversion  of  existing  digestion  tanks  Nos.  19 
and  20  no  later  than  March  15, 1980. 

B.  NL  shall  submit  to  the  New  Jersey 
Department  of  Environmental  Protection 
("DEP")  applications  sufHcient  to  obtain 
Permits  to  Construct,  Install,  or  Alter  Control 
Apparatus,  or  Equipment  and  CertiHcates  to 
Operate  Pollution  Control  Apparatus  or 
Equipment  pursuant  to  N.J.S.A.  26:209.2  and 
regulations  promulgated  thereunder  with 
respect  to  said  expanded  LPD  prototype  no 
later  than  March  15, 1980. 

C.  NL  shall  order  major  equipment  and 
materials  necessary  to  make  the  conversion 
no  later  than  April  1, 1980. 

D.  NL  shall  commence  construction  work 
and  fabrication  of  equipment  and  necessary 
structures  no  later  than  December  15, 1979. 

E.  NL  shall  complete  construction  and 
installation  of  the  expanded  LPD  prototype 
no  later  than  May  31, 1980. 

F.  NL  shall  acUeve  full  compliance  with 
N.J.A.C.  7:27-6.2,  N.J.A.C.  7:27-7.2  and 
N.J.A.C.  7:27-8.3  at  the  expanded  LPD 


prototype  and  perform  stack  tests  of 
particulate  and  sulfur  dioxide  emissions  and 
sulfuric  acid  mist  no  later  than  May  31, 1980. 

G.  NL  shall  submit  to  the  EPA  and  the  DEP 
a  test  report  setting  out  the  stack  testing 
results  no  later  than  June  30, 1980. 

II.  A.  Stack  tests  required  by  the  terms  of 
this  Order,  with  respect  to  any  part  of  the 
expanded  LPD  prototype  which  emits 
particulate  matter,  sulhu*  dioxide,  or  sulfuric 
acid  mist  into  the  outdoor  atmosphere 
through  one  or  more  stacks,  shall  be 
performed  with  the  expanded  LPD  prototype 
operating  at  maximum  rated  capacity  for 
compliance  determinations. 

B.  Stack  tests  called  for  by  the  terms  of  this 
Order  shall  be  performed  in  accordance  with 
the  following  testing  procedures: 

1.  Testing  of  sulfur  dioxide  emissions  and 
sulfuric  acid  mist  shall  be  performed  in 
accordance  with  the  applicable  testing 
protocol  set  forth  in  Appendix  A  to  40  CFR 
Part  60  or  any  modification  thereof  which  is 
acceptable  to  EPA,  DEP,  and  NL 

2.  Testing  or  particulate  emissions  shall  be 
performed  in  accordance  with  the  DEP  testing 
method  set  forth  at  N.J.A.C.  7:27B-1.1  et  seq. 
(Air  Test  Method  1)  or  any  modiHcation 
thereof  which  is  acceptable  to  EPA,  DEP,  and 
NL 

3.  For  tests  required  by  the  terms  of  this 
Order  NL  shall  notify  EPA  and  DEP  of  the 
scheduled  testing  dates  at  least  15  days  prior 
to  such  tests  in  order  to  provide  EPA  and 
DEP  the  opportunity  to  observe  them. 

III.  NL  shall  report  in  writing  to  the  EPA 
and  DEP  as  to  its  compliance  with  any 
interim  or  final  action  required  herein,  within 
ten  (10)  days  after  compliance  with  any  such 
action  is  required  by  the  terms  of  this  Order. 
Said  reports  shall  be  submitted  to: 

Chief,  Environmental  Applications  Section, 
Permits  Administration  Branch,  United 
States  Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  New  York,  New 
York  10007. 

Supervisor  of  Compliance  Review,  Bureau  of 
Air  Pollution  Control,  New  Jersey 
Department  of  Environmental  Protection, 
CN  027,  Trenton,  New  Jersey  08625. 

This  provision  shall  not  have  the  effect  of 
extending  the  time  within  which  compliance 
with  any  interim  or  final  action,  including  the 
submission  of  reports  of  stack  test  results,  is 
required. 

rV.  Compliance  with  the  terms  of  this 
Order  shall  not  affect  the  obligation  of  NL  to 
comply  with  any  provision  or  requirement  of 
the  Clean  Air  Act  as  amended,  42  U.S.C. 

S  7401  etseq.  (“the  Act"),  N.J.S.A.  26:2C-1  et 
seq,,  or  regulations  promulgated  thereimder, 
or  of  any  other  applicable  federal,  state,  or 
local  law  or  regulation,  except  as  otherwise 
provided  herein.  This  Order  shall  be 
terminated  in  accordance  with  Section 
113(d)(8)  of  the  Act  if  the  Administrator  (or 
his  delegate)  determines  on  the  record,  after 
notice  and  hearing,  that  an  inability  to 
comply  with  N.J.A.C.  7:27-6.2  no  longer 
exists. 

V.  Violation  of  any  requirement  of  this 
Order  may  result  in  one  or  more  of  the 
following  actions: 

A.  Enforcement  of  such  requirement 
pursuant  to  Section  113  (a),  (b),  or  (c)  of  the 


Act,  including  possible  judicial  action  for  an 
injunction  or  criminal  prosecution. 

B.  Revocation  of  this  Order,  after  notice 
and  opportunity  for  a  public  hearing,  and 
subsequent  enforcement  of  N.J.A.C.  7:27- 
6.2(d)  in  accordance  with  the  preceding 
paragraph. 

C.  If  such  violation  continues  beyond  July 

1, 1980,  notice  of  noncompliance  and  * 

subsequent  action  pursuant  to  Section  120  of 
the  Act. 

D.  Enforcement  of  such  requirement  under 
the  terms  of  the  Consent  Decree  between  NL 
EPA,  and  DEP  to  be  proposed  relating  to 
emissions  from  the  calciners  and  digesters  at 
the  Sayreville  plant. 


Administrator,  U.S.  Environmental  Protection 
Agency 

Date:  - 

Consent 

The  undersigned,  having  full  authority  to 
represent  N.L  Industries,  Inc.  has  read  the 
foregoing  Order,  believes  it  to  be  reasonable, 
and  therefore  consents  to  both  its  issuance 
and  its  terms. 

Dated:  February  20, 1980. 

Fred  W.  Montanari, 

Vice  President  for  N.L.  Industries,  Inc. 

|FR  Doc.  80-12048  Filed  4-10-80;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Proposed  Consent  Decrees  in  Action 
To  Enjoin  Discharge  of  Air  Pollutants 
by  N.  L.  Industries,  Inc.,  at  Its 
Sayreville,  N.J.  Fadlity 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  April  10, 1980, 
two  proposed  consent  decrees  in  United 
States  V.  N.L  Industries,  Inc.  (D 
Civ.  No.  80-1015).  were  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey.  The  proposed 
consent  decrees  cover  N.L.  Industries, 
Inc.'s  titanium  dioxide  manufacturing 
facility  in  Sayreville,  New  Jersey.  One 
decree  requires  the  corporation  to  bring 
its  facility  into  compliance  with 
requirements  of  the  Clean  Air  Act  by 
installation  of  control  equipment  and  of 
cleaner  processes  for  the  production  of 
titanium  dioxide  and  provides  for 
payment  of  a  total  civil  penalty  in  the 
amount  of  $1.1  million  to  the  United 
States  and  the  State  of  New  Jersey.  The 
other  consent  decree  requires  that  the 
corporation  reduce  and  finally  eliminate, 
by  December  31, 1989,  the  ocean 
dumping  of  certain  wastes  produced  at 
its  Sayreville,  New  Jersey  facility  for 
which  it  has  a  permit  under  the  Marine 
Protection,  Resources  and  Sanctuaries 
Act. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Federal  Building,  970 
Broad  Street,  Newark,  New  Jersey,  and 
at  the  Pollution  Control  Section,  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice,  Room  2629,  Ninth 
and  Pennsylvania  Avenue,  NW„ 
Washington,  D.C,  20530.  A  copy  of  the 
proposed  decrees  may  be  obtained  in 
person  or  by  mail  from  Kenneth  Reich, 
Attorney,  Pollution  Control  Section, 

Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decrees  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  the  Deputy  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  N.L.  Industries. 
Inc.  (D.N.J.,  Civ.  No.  80-1015),  D.J.  Ref. 
90-5-2-1-254. 

Angus  Macbeth, 

Deputy  Assistant  A  Homey  General,  Land  and 
Natural  Resources  Division. 


(FR  Doc.  80-12049  Filed  4-18-80: 8:45  am] 
BILLING  CODE  441(H>1-M 


